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For the Applicant/Accused: 

Name: ___________________________________ 

Address: ____________________________

Tel: _________________________  

Fax: _________________________ 

Email: ________________________

For the Respondent: 

_____________________________

_____________________________

_____________________________

_____________________________

Court File No. _________                                  

             ONTARIO SUPERIOR COURT OF JUSTICE 

        (Criminal Division - ______________ Region)
Between:

                  ________________________ 

                                           Applicant/Accused
                            and 

                   Her Majesty the Queen

                                        Respondent/Plaintiff
        NOTICE OF APPLICATION FOR CONTEMPT CITATION
TAKE NOTICE THAT this non-constitutional application will be heard on ______________ 20___ at _____am by this court at _______________________________ for 
A) an Order citing the Crown for contempt of the court for prosecution of charges relating to marijuana under the CDSA that are unknown to law on grounds that: 

1) Parliament has not re-enacted the S.7 cultivation and S.4 possession prohibitions which underpin all other marijuana prohibitions in the CDSA since they were struck down by the Ontario and Albert Courts of Appeal; POLCOA, Parliament Only Legislates, Courts Only Abrogate. 
B) And an Order staying all charges for marijuana as abuse of the court process on the grounds all statutes related to marijuana are of no force and effect and ordering the Crown to cease and desist all marijuana prosecutions until Parliament re-enacts a new constitutionally valid prohibition with a new constitutionally valid exemption.

C) And an Order, in the absence of proof that all inmates convicted since the marijuana prohibitions were repealed have been released, that cites the Ministry of Justice for contempt of this Court by continuing prosecution of penal statutes after rulings the Crown admits create a similar period of retrospective invalidity dating back to December 3 2003.

D) And an Order expunging the criminal records of all those convicted since the prohibitions have been invalidated. 

E) And for any Order abridging the time for service, filing, or 

hearing of the application, or amending any defect as to form or 

content of the application, or for any Order deemed just. 

Endorsement to the Judge: 

You are, upon receiving this notice, to return forthwith to 

the Registrar's Office at the Ontario Superior Court, the warrant or inquisition, together with the indictment, information, exhibits, and other papers or documents touching the matter, as fully and as entirely as they remain in your custody, together with this notice and the certificate prescribed in the rule. 

Documentation to be used: 
R. v. Beren Koenigsberg BC Superior Court 

courts.gov.bc.ca/jdb-txt/SC/09/04/2009BCSC0429.htm

R. v. J.P. Ontario Court of Justice

Phillips cannabislink.ca/legal/windsordecision.htm

R. v. J.P. Ontario Superior Court Rogin 

canlii.org/on/cas/onsc/2003/2003onsc10765.html

R. v. J.P. Ontario Court of Appeal 

ontariocourts.on.ca/decisions/2003/october/jpC40043.htm
AGoC v. Sfetkopoulos Federal Court of Appeal 

canlii.org/en/ca/fca/doc/2008/2008fca328/2008fca328.html

AGoC. v. Sfetkopoulos Supreme Court of Canada 

scc-csc.gc.ca/case-dossier/cms-sgd/dock-regi-eng.aspx?cas=32944

Interpretation Act Section 43(a)
canlii.org/en/ca/laws/stat/rsc-1985-c-i-21/latest/rsc-1985-c-i-21.html

Dated at __________________ on _________________________

_____________________________

Applicant/Accused Signature 

Name: ___________________________________ 

Address: _________________________________________________ 

Tel: _________________________  Fax: _____________________ 

TO: Ministry of Justice 
TO: The Registrar of the Court


HER MAJESTY THE QUEEN               V.          ____________

Plaintiff                                             Accused

Court File No. _______

                               ONTARIO SUPERIOR COURT OF JUSTICE 

                                      (Criminal Division)

                              Between:

                              ________________________ 

                              Applicant/Accused

                              and 

                              Her Majesty the Queen

                              Respondent/Plaintiff

                                  NOTICE OF APPLICATION 
                                  FOR CONTEMPT CITATION
                              For the Applicant/Accused:

                              Address:_____________________

                              _____________________________

                              Tel: ________________________


                              Email: ________________________

Court File No. ________

             ONTARIO SUPERIOR COURT OF JUSTICE

                    (Criminal Division)

Between:

                    ____________________

                                           Applicant/Accused

                            and 

                   Her Majesty the Queen

                                        Respondent/Plaintiff

          APPLICANT'S FACTUM FOR CONTEMPT CITATION
OVERVIEW

1. This is an issue of national importance. Epilepsy.ca cites 

4 deaths every day from Canada’s 400,000 known epileptics. 

Whereas 500,000 of California's 33 million residents are 

exempted to use marijuana medicine, as of July 2009 only 4029 

of Canada's 33 million residents are exempted. After 10 years, 

the onerous Health Canada conditions for exemption have been 

125 more effective at deterring access than California's. The 

vast majority of Canada's epileptics remain unexempted, 

including Terrance Parker, so 15,000 epileptics died in the 

past 10 years that it took Health Canada to exempt only 5,000 

Canadians! The MMAR's failure to provide a constitutionally 

acceptable medical exemption to satisfy the statistically 

similar demand to that evidenced in California has created a 

genocide of the marijuana-deprived. No epileptic should be 

without a cannabis joint. No set of application rules should 

have left any epileptic unexempted. And no prohibition against 

marijuana can exist while the majority of Canada's epileptics 

remain unexempted.
PART I - STATEMENT OF FACTS

2. In R. v. J.P., Justice Phillips quashed a possession charge pursuant to Section 601 as "no longer known to law since Aug 1 2001" Terry Parker Day because the MMAR had failed to comply with the Parker Court's order within the year and, following Section 2(2) of the Interpretation Act that struck-down statutes "are to be deemed repealed." For everybody. 

3. Ontario Superior Court Justice Rogin dismissed the Crown’s appeal with reasons why only Parliament can strike up a new law once a bad law has been struck-down and "deemed repealed" since Aug 1 2001 pursuant to Parliament's Interpretation Act. 

4. On Oct 7 2003, the Court of Appeal for Ontario in J.P. 

agreed that the Parker invalidation of the possession 

prohibition on marijuana had taken effect after July 31 2001.  

5. But the Court also ruled that the Interpretation Act should 

be ignored, that the struck-down prohibition was not to be 

deemed repealed but that it was to be deemed as only "absent" 

without a constitutionally acceptable medical exemption. And 

since the Hitzig Court had just amended the MMAR to comply 

with the Parker Court's Order, even two years too late, the 

prohibition had become no longer "absent" on Oct 7 2003 J.P. 

Day after having been absent, not repealed, for the previous 

two years.    

6. On Dec 8, 2003, failing to appeal to the Supreme Court of 

Canada within 60 days, the Crown complied with the J.P. ruling 

that the Parker invalidation had taken effect on Terry Parker 

Day and stayed all remaining 4,000 marijuana possession 

charges laid between Terry Parker Day 2001 and J.P. Day 2003 

when courts were ordered to disobey the Interpretation Act and 

obey the Ontario Court of Appeal.

7. On Dec 3 2003, Health Canada re-introduced two of the flaws 

the Hitzig court had struck down from the MMAR by wrongly 

reasoning they had covered themselves in other ways!

8. On Apr 23 2009, the Supreme Court dismissed the Crown 

application for leave to appeal the ruling by the Federal 

Court of Appeal in Sfetkopoulos that cover for the first re-

introduced flaw in the MMAR had not worked and that the MMAR 

had once again been invalid since Dec 3 2003. 

9. York University Osgoode Hall Law School Professor Alan 

Young did not move to make the J.P. link declaring that the 

flaw in the MMAR since 2003 meant that the CDSA prohibition 

was once again "absent" since Dec 3 2003 though the Crown 

admitted it in its Memorandum:

"[33] The Court in R. v. J.P. ruled that the combined effect 

of Parker and Hitzig meant there was no constitutionally valid 

marijuana possession offence between July 31 2001 and Oct 7 

2003, the date the MMAR were constitutionally rectified by the 

decision in Hitzig. Courts may construe the Federal Court of 

Appeal's decision as creating a similar period of 

retrospective invalidity dating back to December 3 2003, the 

date that s.41(b.1) was re-introduced into the MMAR." 

10. On Jan 14 2010, the Supreme Court dismissed the Crown 

application for leave to appeal the ruling by the B.C. Court 

of Appeal in R. v Beren that the cover had not worked for the 

second re-introduced flaw creating a similar period of 

retrospective invalidity dating back to December 3 2003, the 

date that s.41(b.1) and s.54(1) were re-introduced into the 

MMAR.

11. Defence counsel Lawyer Kirk Tousaw did not move to make 

the J.P. link declaring the CDSA prohibition "absent" while 

the MMAR had been flawed.  
12.  On Mar 15 2010, Kevin Wilson's "Written submission of

the Crown"  in R. v. Pallister argued:

 "20. In express response to Sfetkopoulos paragraph 41(b.1) of the MMAR was amended Effective May 14 2009 to permit the holder of a production licence to grow for up to two ATP-holders. Although Sfetkopoulos determined that the pre-amendment regime was constitutionally defective, it necessarily has made no such determination with respect to the post-amendment regime. As the offence date of the Applicant's charges is October 2 2009, the alleged offences took place under the post-amendment regime. The MMAR were amended before the Applicant's alleged offence."
13. Pallister responded that Health Canada's failure to also amend the Section 54 MMAR flaw found by R. v. Beren that, pursuant to J.P., was still invalidating the prohibitions while the MMAR remained flawed. 

14. On Mar 31 2010, MMAR Section 54 was repealed! Both the Sfetkopoulos and Beren flaws in the MMAR have now been fixed again and no longer apply to people charged after Mar 31 2010, the date the MMAR were constitutionally rectified again. 

PART II - ISSUES 

15. A) Should an Order be granted prohibiting prosecution of all charges relating to marijuana under the CDSA as unknown to law on the grounds that Parliament has not re-enacted the S.7 cultivation and S.4 possession prohibitions which underpin all other marijuana prohibitions in the CDSA since they were struck down by the Ontario and Albert Courts of Appeal; POLCOA, Parliament Only Legislates, Courts Only Abrogate; or
16. B) Should an Order be granted staying all charges for marijuana as abuse of the court process on the grounds all statutes related to marijuana are of no force and effect and ordering the Crown to cease and desist all marijuana prosecutions until Parliament re-enacts a new constitutionally valid prohibition with a new constitutionally valid exemption.

17. C) Should an Order be granted, in the absence of proof that all inmates convicted since the marijuana prohibitions were repealed have been released, that cites the Ministry of Justice for contempt of this Court by continuing prosecution after Crown Attorney S. David Frankel acknowledged to the Supreme Court of Canada in R. v. Krieger that the S.7 Cultivation and S.4 Possession prohibitions had been struck down by the highest court in Alberta and did not dutifully inform Canada's Law Enforcement to cease and desist arrests under the repealed statutes.
18. D) Should an Order be granted expunging the Criminal Records of all those convicted since the prohibitions were invalid.

ARGUMENTS

19. A1) The Ontario Court of Appeal in J.P. erred in ordering that the Interpretation Act not be obeyed. Any court judgment contradicting Parliament's Interpretation Act is in error. Parliament Only Legislates, Courts Only Abrogate (POLCOA).    

Justices Phillips and Rogin in R v. J.P. and Justice Chen in R. v. Masse make very clear that when a statute has been invalidated by the courts as unconstitutional, it is to be deemed repealed pursuant to the Interpretation Act and cannot be “resuscitated.” The Ontario Court of Appeal were wrong in not following the Interpretation Act too. The Court of Appeal's ruling has resulted in courts below not obeying Parliament’s Interpretation Act to deem the prohibition repealed and obeying the court’s contradictory ruling to deem the prohibition only absent until fixed. And broken. And fixed... This is beyond the powers of the court. The Interpretation Act says "repealed," the Ontario Court of Appeal says only "absent until fixed." The Interpretation Act rules. 
20. B) The Ministry of Justice DID NOT amend the Criminal Code to reflect the Parker invalidation in 2001, nor the Krieger invalidation in 2003, nor to reflect the Sfetkopoulos decision in 2009. The Supreme Court acknowledged in 2009 that the flaws in the MMAR have rendered the marijuana prohibitions absent since 2003 and yet the Crown has done nothing to stop the bogus busts and bogus convictions for the past year while Canada's lawyers and judges say: It's still in the Code so it must still be valid." An Order dismissing all charges for marijuana as abuse of the court process on the grounds all statutes related to marijuana are of no force and effect must be granted to remedy their dereliction and the Crown ordered to cease and desist all marijuana prosecutions until Parliament re-enacts a new constitutionally valid prohibition with a new constitutionally valid exemption.

21. C) The Ministry of Justice's failure to reflect the judgments of the courts in the Criminal Code show a clear contempt for the courts and should be treated as such. In arguing that Gary Pallister could not avail himself of the Sfetkopoulos period of invalidity because he was charged after Health Canada amended the MMAR to correct the flaw on May 14 2009, the Crown admits that those charged before May 14 2009 are being prosecuted under a statute the Crown acknowledges no longer has any force and effect.
22. D) The Ministry's failure to expunge its errors during the earlier two years of legislative invalidity show an obstinate  dereliction that can only be corrected by order of this court. This is a serious issue with national consequences. Due to 

the J.P. Court of Appeal order to disobey Parliament's 

Interpretation Act and treat the prohibition as no longer 

absent, almost all epileptics remain unexempted for their best 

anti-seizure medicine resulting in thousands extra who died 

who would not have died if they'd all had a joint. 

23. It is the duty of this court to correct the errors raised 

and order Canada's judges to obey the Interpretation Act again 

by deeming the prohibitions on marijuana in the CDSA to be 

repealed as no longer known to law until re-legislated by 

Parliament.  

ORDER SOUGHT: 

24. Applicant seeks: 

A) an Order prohibiting prosecution of all charges relating to marijuana under the CDSA as unknown to law on the grounds that: 
1) Parliament has not re-enacted the S.7 cultivation and S.4 possession prohibitions which underpin all other marijuana prohibitions in the CDSA since they were struck down by the Ontario and Albert Courts of Appeal.
25. B) And an Order staying all charges for marijuana as abuse of the court process on the grounds all statutes related to marijuana are of no force and effect and ordering the Crown to cease and desist all marijuana prosecutions until Parliament re-enacts a new constitutionally valid prohibition with a new constitutionally valid exemption.

26. C) And an Order, in the absence of proof that all inmates convicted since the marijuana prohibitions were repealed have been released, that cites the Ministry of Justice for contempt of this Court by continuing prosecution of penal statutes after judgments the Crown has admitted create a similar period of retrospective invalidity dating back to December 3 2003.
27. D) And an Order expunging the criminal records of all those convicted since the prohibitions have been invalidated. 

Dated at _________________ on _____________________

_______________________________

For the Applicant/Accused: 

Address:_____________________________

_____________________________

Tel/fax: _____________________________

Email: __________________________

To: Registrar of this Court 

And: Attorney General for Canada

SCHEDULE A
Authorities to be cited: 

R. v. Beren Koenigsberg BC Superior Court 

courts.gov.bc.ca/jdb-txt/SC/09/04/2009BCSC0429.htm

R. v. J.P. Ontario Court of Justice Phillips 
cannabislink.ca/legal/windsordecision.htm

R. v. J.P. Ontario Superior Court Rogin 

canlii.org/on/cas/onsc/2003/2003onsc10765.html

R. v. J.P. Ontario Court of Appeal Doherty, Goudge, Simmons
ontariocourts.on.ca/decisions/2003/october/jpC40043.htm

AGoC v. Sfetkopoulos Federal Court of Appeal 

canlii.org/en/ca/fca/doc/2008/2008fca328/2008fca328.html

AGoC. v. Sfetkopoulos Supreme Court of Canada 

scc-csc.gc.ca/case-dossier/cms-sgd/dock-regi-eng.aspx?cas=32944

R. v. Pallister (Mar 15 2010 Crown Written Submissions) 
SCHEDULE B
Relevant legislative Provisions  

Interpretation Act Section 2.2

canlii.org/en/ca/laws/stat/rsc-1985-c-i-21/latest/rsc-1985-c-i-21.html

HER MAJESTY THE QUEEN               V.          ____________

Plaintiff                                             Accused

Court File No. _______

                               ONTARIO SUPERIOR COURT OF JUSTICE 

                                      (Criminal Division)

                              Between:

                              ________________________ 

                              Applicant/Accused

                              and 

                              Her Majesty the Queen

                              Respondent/Plaintiff

                                  APPLICANT’S FACTUM 
                                 FOR CONTEMPT CITATION
                              For the Applicant/Accused:

                              Address:_____________________

                              _____________________________

                              Tel: ________________________


                              Email: ________________________

HER MAJESTY THE QUEEN               V.          ____________

Plaintiff                                             Accused

Court File No. _______

                               ONTARIO SUPERIOR COURT OF JUSTICE 

                                      (Criminal Division)

                              Between:

                              ________________________ 

                              Applicant/Accused

                              and 

                              Her Majesty the Queen

                              Respondent/Plaintiff

AFFIDAVIT OF SERVICE

(used only if Crown won't sign)

I, __________________________________, 
did personally serve a true copy of 
this document on the Crown Attorney

                                  RECORD OF APPLICATION 
                                  FOR CONTEMPT CITATION
at ___________________________________
on _______________________, 20_____

______________________________________
Affiant's Signature

Sworn before me on _____________, 20___
                              For the Applicant/Accused:

______________________________________
A COMMISSIONER, ETC

                              Address:_____________________

                              _____________________________

                              Tel: ________________________


                              Email: _______________________

INSTRUCTIONS FOR PROHIBITING CHARGES AFTER MAR 31 2010
(Print forms in Courier New 12 Point Line Spacing 1.5) 


THE POLCOA PROPOSITION, by John C. Turmel

(Parliament Only Legislates, Courts Only Abrogate) laws. 

  Ontario Provincial and Superior Court judges Phillips and Rogin dismissed the s.4(1) marijuana possession charge  against J.P. as "no longer known to law" because, after the Parker decision struck down the prohibition on possession of marijuana in CDSA s.4(1) because the MMAR had failed to comply with the Parker ruling, they had to follow Parliament's Interpretation Act section 2.2 which said that struck-down laws were to be "deemed repealed."

  Ontario Court of Appeal Justices Doherty, Goudge and Simmons over-ruled them ordering courts to deem the struck-down prohibition as not "repealed" but only "absent" until fixed by the courts, even after two years of absence.

There exists no provision for laws being absent sometimes and not absent at other times but the court just made up whatever was needed to trick Canadians into believing courts could bring laws back to life. A Crown who decides to fight a POLCOA motion puts the judge in the difficult position of:

Obeying Parliament and disobeying the Higher Court, or,

Obeying the Higher Court and disobeying Parliament.

  If your judge decides he's going to “just follow superior orders" to disobey Parliament, then the Sfetkopoulos and Beren decisions show that the MMAR became flawed just two months after they had been fixed by the Hitzig court so that Crown Attorney Sean Gaudet's Memorandum to the Supreme Court of Canada wrote:  

"[33] The Court in R. v. J.P. ruled that the combined effect of Parker and Hitzig meant there was no constitutionally valid marijuana possession offence between July 31 2001 and Oct 7 2003, the date the MMAR were constitutionally rectified by the decision in Hitzig. Courts may construe the Federal Court of Appeal's decision as creating a similar period of retrospective invalidity dating back to December 3 2003, the date that s.41(b.1) was re-introduced into the MMAR." Beren added: "since S.54(1) was re-introduced into the MMAR.”
  On Mar 15 2010, Kevin Wilson’s “Written submission of the Crown”  in R. v. Pallister wrote:
 "20. In express response to Sfetkopoulos paragraph 41(b.1) of the MMAR was amended Effective May 14 2009 to permit the holder of a production licence to grow for up to two ATP-holders. Although Sfetkopoulos determined that the pre-amendment regime was constitutionally defective, it necessarily has made no such determination with respect to the post-amendment regime. As the offence date of the Applicant's charges is October 2 2009, the alleged offences took place under the post-amendment regime. The MMAR were amended before the Applicant's alleged offence." 

   On Mar 31 2010, MMAR Section 54.1 was repealed.
FILLING PROHIBITION OF CHARGES FORMS

  A Record of Application is the stapled booklet which includes your Notice of Application to Prohibit your Marijuana Charges and a Factum explaining your case. I've published this in the order you'll build your Record.

  Fill in the blanks of your forms. 

RECORD of Application Front Cover 

- Note R1: Both front and back in blue stock, cardboard but paper is always accepted too. 

- Note R2: The Court File No. isn't important if you don't have it, just handy if you do. 

- Note R3: IN the Table of Contents, you'll see that the number the pages of your Information or Indictment in the Index is blank. Once you have numbered your document, fill in the number of pages from I1 to I? 

- Note R4: In your personal information, Fax is nice but not required, email is nice but not required. 

- NoteR5: Respondent is the Crown Attorney's office and phone number whether or not you know Crown's name.

NOTICE of Application.

- Note N1: Number the three pages at the top right from N1 to N3 in pen (black ink if possible).

Page 1: - Note N2: You must book a hearing with the Superior Court Registrar or Coordinator at the regular sittings of the Superior Criminal Court (people in jail are always applying to get out). You might ask for the next 3 sittings, then call the Crown to give them a choice, and then fill in the date and time of the start of the hearing and the address of the courthouse giving the Crown at least 30 days notice. 

Page 2: - Note N3: Add the date signed, where, fill in ID, and sign it. 

Page 3:

- Note N4: There is a standard request to overlook and fix any typo or irregularity that's incredibly useful any time a clerk says you can't get in for any reason. A motion asking the judge to fix makes it his decision, not hers. 

- Note N5: Fill the Notice back information (not blue)

FACTUM of Application: Number from F1 to F10 

Page 1: - Note F1: Fill in the blanks

Page 8: - Note F2: Fill in the blanks, date, place and sign

Page 10: - Note F3: Fill in the info blanks 

- Note F4: Back cover not blue 

RECORD of Application Back Cover (blue stock) 

- Note R6: There is an affidavit of service on the back cover you'll only need once in case the Crown is a jerk who won't accept service of the Record. 

- Note R7: While all the pages face up, the back cover faces down to act as a back cover. 

PRODUCTION OF RECORD

  Once the Prohihition kit is stapled together, make enough copies for you, the Court, the Crown, friends. 

SERVICE TO CROWN PROSECUTION 

  Bring one copy to the Crown's office and ask them to sign accepting service on the back of another. No need to use the Affidavit of Service blurb if the Crown office signs for service. If, for some nasty reason, they won't accept service, leave them a copy, fill out the Affidavit of Service on the back of the court's copy stating you left a copy at the Crown's office on such a date, find a Justice of the Peace to commission your oath (for free) when you, the affiant, sign. Or ask any suit in the courthouse if he's a lawyer who can commission your oath. 99% will say sure (for free). Only one service copy is needed, on the Record you give to the court. 

FILING WITH REGISTRAR

  Just bring the Application Record with the service on the back to the Registrar of the court and file it. 
ANOTHER OUT
  While you are waiting, find a doctor and apply for a Health Canada exemption for anything that ails you. Now that you're in the fight, your doctor is your ticket not only out of your court predicament but also into your life of no-hassle access to your medication. Derek Francisco’s grow was busted and after he had proven he had a legitimate medical need by getting a Health Canada exemption, his charges were withdrawn, equipment and medicine all returned. Just prove you were sick at the time of the bust by getting medically qualified and your problems are over. 

NECESSARY BACKGROUND

  You might want to print out and read a copy of the decisions cited in the Factum: JP1, JP2, JP3. No need to read the Sfetkopoulos or Beren decisions because they just prove the MMAR was flawed just as the Hitzig case proved the MMAR was flawed. When reading the J.P. decisions, skip the parts by Phillips and Rogin about why the MMAR had failed (MMAR flaw is it needs to be legislation, not policy) because that was overturned. But J.P. was found guilty because of the Hitzig flaws in the MMAR! It's what Phillips and Rogin say about what judges having to follow the Interpretation Act that is our Ace in the hole. Take the time to memorize the Gaudet and Wilson quotes. 
http://health.groups.yahoo.com/group/MedPot-discuss for questions or call John Turmel at 519-753-5122.


(THESE INSTRUCTIONS DO NOT GO WITH THE KIT)
   (For proper formatting, print in 12 point Courier New) 
