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               ________ COURT OF JUSTICE 

        (Criminal Division - ______________ Region)
Between:

                  ________________________ 

                                           Applicant/Accused

                            and 
                   Her Majesty the Queen

                                        Respondent/Plaintiff

         NOTICE OF APPLICATION FOR LEAVE TO QUASH
TAKE NOTICE THAT this non-constitutional post-plea application will be heard by leave of the judge for:  
A) an Order pursuant to S.601 quashing all CDSA charges relating to marijuana as unknown to law on grounds that: 

1) Parliament has not re-enacted the S.7 cultivation and S.4 possession prohibitions which underpin all other marijuana prohibitions in the CDSA since they were struck down by the Ontario and Albert Courts of Appeal; POLCOA, Parliament Only Legislates, Courts Only Abrogate; or

2) if the prohibitions were somehow resurrected without Parliament, the J.P. Court ruled that the combined effect of Parker and Hitzig meant there was no constitutionally valid marijuana possession offence between July 31 2001 and Oct 7 2003, the date the MMAR were constitutionally rectified by the decision in Hitzig; so the Sfetkopoulos and Beren Supreme Court of Canada decisions create a similar period of retrospective invalidity back to Dec 3 2003, the date that s.41(b.1) and 54 were re-introduced into the MMAR; and the recent Ontario 
                                                              N2

Superior Court in Mernagh ruled that the MMAR was flawed by lack of doctors since after July 31 2001 (which is being appealed). 
B) And for any Order abridging the time for service, filing, or 

hearing of the application, or amending any defect as to form or 

content of the application, or for any Order deemed just. 

Documentation to be used: 
R. v. Beren Koenigsberg BC Superior Court 

courts.gov.bc.ca/jdb-txt/SC/09/04/2009BCSC0429.htm

R. v. J.P. Ontario Court of Justice

Phillips cannabislink.ca/legal/windsordecision.htm

R. v. J.P. Ontario Superior Court Rogin 

canlii.org/on/cas/onsc/2003/2003onsc10765.html

R. v. J.P. Ontario Court of Appeal 

ontariocourts.on.ca/decisions/2003/october/jpC40043.htm
AGoC v. Sfetkopoulos Federal Court of Appeal 

canlii.org/en/ca/fca/doc/2008/2008fca328/2008fca328.html

AGoC. v. Sfetkopoulos Supreme Court of Canada 

scc-csc.gc.ca/case-dossier/cms-sgd/dock-regi-eng.aspx?cas=32944

Interpretation Act Section 2.2

canlii.org/en/ca/laws/stat/rsc-1985-c-i-21/latest/rsc-1985-c-i-21.html

R. v. Pallister (May 15 2010 Crown Written Submissions) 

Dated at __________________ on _________________________

_____________________________

Applicant/Accused Signature 

Name: ___________________________________ 

Address: _________________________________________________ 

Tel: _________________________  Fax: _____________________ 

Email: ______________________________
TO: Ministry of Justice 
TO: The Registrar of the Court
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HER MAJESTY THE QUEEN               V.          ____________

Plaintiff                                             Accused

Court File No. _______

                                  ________ COURT OF JUSTICE 

                                      (Criminal Division)

                              Between:

                              ________________________ 

                              Applicant/Accused

                              and 

                              Her Majesty the Queen

                              Respondent/Plaintiff

                                 NOTICE OF APPLICATION 
                                  FOR LEAVE TO QUASH 

                              For the Applicant/Accused:

                              Address:_____________________

                              _____________________________

                              Tel: ________________________


                              Email: ________________________
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Court File No. ________
                ________ COURT OF JUSTICE

        Criminal Division - ________________ Region)

Between:

                    ____________________

                                           Applicant/Accused

                            and 

                   Her Majesty the Queen

                                        Respondent/Plaintiff
            APPLICANT'S FACTUM FOR LEAVE TO QUASH

OVERVIEW

0. On ______________, Applicant was charged under Section(s) 

____________________________________________________________

1. This is a serious issue of national importance. 

Epilepsy.ca cites 4 deaths every day from Canada's 400,000 

known epileptics. Whereas 500,000 of California's 33 million 

residents are exempted to use marijuana medicine, as of July 

2009 only 4029 of Canada's 33 million residents are 

exempted. After 10 years, the onerous Health Canada 

conditions for exemption have been 125 times more effective 

at deterring access than California's. The vast majority of 

Canada's epileptics remain unexempted, including Terrance 

Parker, so 15,000 epileptics died in the past 10 years that 

it took Health Canada to exempt only 5,000 Canadians! The 

MMAR's failure to provide a constitutionally acceptable 

medical exemption to satisfy the statistically similar 

demand to that evidenced in California has created a 

genocide of the marijuana-deprived. No epileptic should be 

without a cannabis joint. No set of application rules should 

have left any epileptic unexempted. And no prohibition 

against marijuana can exist while the majority of Canada's 

epileptics remain unexempted.

                                                          F2
2. Speaking of the CDSA prohibitions as Red Lights and the 

MMAR Exemption as a Green Light through the reds helps keep 

things clearer. The S. 4 possession offence is the Parker 

Red Light, the S.7 cultivation offence is the Krieger Red 

Light and the S.5(2) possession for the purpose of 

trafficking (a life-sentence supply to Prime Minister 

Chretien on Parliament Hill) is the Turmel Red Light. 

PART I - STATEMENT OF FACTS

3. Applications and appeals have been raised in Ontario, 

Quebec, Alberta and New Brunswick arguing that with no 

workable MMAR Green Light of exemption, there can be no valid Red Lights of marijuana possession or cultivation prohibition. 

4. In 1997, Justice Sheppard stayed possession and 

cultivation charges against Terrance Parker and granted an 

exemption from the offences. 

5. On July 31 2000, the Ontario Court of Appeal ruled the 

Red Light to possession in S.4(1) to be invalid but 

suspended the decision 1 year granting Parker an exemption 

for the year. Justice Rosenberg agreed both possession and 

cultivation offences were unconstitutional but could only 

strike down possession because the Crown had not appealed 

Sheppard J.'s stay of the cultivation charge but said he 

would have if he could have. 

6. On Dec 11 2000, Justice Acton in R. v. Krieger followed 

Rosenberg's procedure and struck down the S.7(1) Red Light 

to cultivation that Justice Rosenberg had not had the chance 

to strike down. 

7. On July 30 2001, the Ministry of Health enacted the MMAR 

Green Light Exemption application process with no time for 

Terry Parker to apply before the year exemption expired. 
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8. On Aug. 1 2001, Terry Parker's court exemption lapsed 

without his being exempted despite Health Canada's claim to 

have instituted a working Green Light exemption on time. 

9. On Sep 15 2001, 6 weeks too late, Health Canada granted 

Parker and former exemptees a 6-month extension to come up 

with their 2 or 3 doctors' signatures, most failing. 

10. On Mar 15 2002, Pitt J. extended Parker's Court of 

Appeal criminal exemption "until the Government has complied 

with the Parker Court's Order." 

11. On Mar 18 2003, the Alberta Court of Appeal dismissed 

the Crown appeal and the Acton decision took effect. No-Red 

to cultivation if No-Green for exemptee. 

12. On April 17 2003, Chapnik J. set aside Pitt J.'s 

criminal remedy extending Parker's exemption as a civil 

default judgment.

13. The Ontario Court of Appeal dealt with 5 different 

appeals by Parker, Hitzig, Turmel, J.P. A clear delineation 

of the issues involved is now important including the Turmel 

appeal in 2007:  

1) "PARKER" appealed Lederman J.'s refusal to declare that 

the Terry Parker Day invalidation of the S.4 CDSA possession 

offence took effect Aug 1 2001 when the MMAR failed to 

provide him access to his medicine on time. No-Green for 

Parker meant No-Red for everyone.

2) "PARKER 2" appealed Chapnik J. who set aside the 

extension of his Court of Appeal criminal remedy by Pitt as 

a civil default judgment. 
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3) "HITZIG" appealed Lederman J.'s declaration that the MMAR 

Green Light was constitutionally flawed by S.43 limit of 1 

patient per grower and S.54 limit of 3 gardeners per garden 

but did not seek a declaration that the CDSA prohibitions 

were invalid once the MMAR had been proven defective. 

4) "J.P." Crown appealed Rogin J. not forgetting to quash 

the S.4 possession charge because the CDSA Red Light to S.4 

possession was off since Terry Parker Day when the MMAR 

exemption failed to be properly enacted by legislation 

rather than policy; 

5) "TURMEL [2003]" appealed for prohibition of a S.5(2) 

possession for the purpose of trafficking to the Prime 

Minister charge because "marijuana" could not be on the 

Schedule II for all other CDSA sections since the words 

"except marijuana" were not added to S.4 possession 

prohibition to comply with the Parker Court ruling, thus 

arguing the whole Red Light grid of prohibitions was shorted 

out by the failure of the MMAR Green Light to exempt if the 

possession offence was.  

6) "TURMEL [2007]" appealed conviction against the S.5(2) 

Red Light to possession for the purpose of trafficking, 

failure to prohibit due to both Krieger and Parker and for 

certiorari due to failure to elect a jury trial.  

14. On Oct 7 2010, the Ontario Court of Appeal: 

1) in PARKER, dismissed his appeal for a declaration that 

the invalidation of the S.4 CDSA possession offence took 

effect on Aug 1 2001 Terry Parker Day;

2) in PARKER 2, dismissed his appeal against setting aside 

his criminal remedy by Pitt J. as a civil default judgment. 
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3) in HITZIG, struck down the S.41 and S54 limits on supply 

to finally render the MMAR exemption constitutional; and 

added in paragraph 170 that people with medical need are 

simply exempt  

4) in J.P., a) rejected that the MMAR fix could not be 

enacted in policy rather than legislation but 

b) quashed the possession offence pursuant to S.601 as no 

longer known to law nevertheless because the CDSA Red Light 

to possession was absent while the flaws in S.41 and S.54 

found in Hitzig made the MMAR Green Light of exemption 

deficient from Aug. 1 2001 Terry Parker Day to Oct 7 2003 

Hitzig Day when the shorts in the MMAR were corrected; the 

last line of the judgment: "the prohibition against 

possession of marihuana in s. 4 is in force when there is a 

constitutionally acceptable medical exemption in force" 

completely explains the J.P. Quash Test. The Red to 

possession is on when Green to exemption is on; and off when 

off;" 

c) over-ruled Justice Rogin who deemed the prohibition 

struck down as of no force and effect "to have been 

repealed" pursuant to Interpretation Act S.2(2) and instead 

ordered that the invalidated prohibition be deemed "absent 

without a constitutionally acceptable medical exemption."

5) in TURMEL [2003], dismissed the appeal for prohibition 

ruling marijuana didn't have to come off the list of 

controlled substances to effect the Parker invalidation of 

the possession offence, despite there being no "except 

marijuana" in the S.4 offence to possess anything on the 

banned list, judges would remember which laws in the non-

reprinted Criminal Code really weren't valid and which still 

were. 













F6
6) in TURMEL [2007], dismissed the three conviction, 

prohibition, certiorari appeals for want of jurisdiction 

after the Ontario Court of Appeal Chief Justice Roy McMurtry 

refused to impanel the necessary 5-judge panel for 

jurisdiction to over-rule the 3-judge J.P. panel. 

15. On Dec 3 2003, Health Canada re-introduced two of the 

flaws the Hitzig court had struck down from the MMAR, the 

S.41 cap of 1 patient per gardener and S.54 cap of 3 

gardeners per garden, by wrongly reasoning they had covered 

themselves in other ways! 

16. On Dec 8, 2003, failing to appeal to the Supreme Court 

of Canada within 60 days, the Crown complied with the J.P. 

ruling that the Parker invalidation of the Red Light to 

Possession had taken effect on Terry Parker Day and stayed 

all remaining 4,000 marijuana possession charges laid 

between Terry Parker Day 2001 and Hitzig Day 2003. 

17. On Dec 21, 2003, the Supreme Court dismissed the Crown's 

application for leave to appeal the Krieger invalidation of 

the Red Light to cultivation. 

18. At the same time, the court dismissed the Malmo-Levine 

application for leave to appeal the refusal to declare the 

prohibition invalid due to his recreational need as Parker 

had gotten the prohibition declared invalid due to his 

medical need. The Malmo-Levine decision did not decide the 

constitutionality of the cannabis prohibition itself, all it 

did was affirm Parliament's power to enact laws if it 

wanted, not that it had since they had been invalidated in 

Parker and Krieger. 
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19. In 2004, despite the constant failure of Johnny Dupuis' 

doctor to satisfy Health Canada's examining pharmacists as 

to his prescription for 5 years, Justice Chevalier accepted 

the doctor's evidence of his medical need and stayed his 

cultivation charge; the first court to follow Hitzig 170: 

"those who show medical need are simply exempt." 

20. In June 2003, after both the Parker and Krieger had 

taken effect, Real Martin was charged under the S.7 

cultivation and S.4 possession offences. In 2005, pursuant 

to J.P. ruling that said the combined effect of Parker and 

Hitzig meant there was no constitutionally valid marijuana 

possession offence between July 31 2001 and Oct 7 2003, the 

date the MMAR were constitutionally rectified by the 

decision in Hitzig, his possession charge was dropped but 

not his cultivation charge. In 2008, Martin was convicted of 

cultivation in the same No-Green period that invalidated his 

Possession Red Light. He appealed that conviction and in 

2010, the Crown sought to have Martin's appeal summarily 

dismissed as frivolous under S.685. Justice Rosenberg 

refused and asked the Crown to focus on how Hitzig fixing 

the Green Light affected the Krieger Red Light to 

cultivation. In response to Justice Rosenberg's request for 

submissions on the relation between the Hitzig finding of 

No-Green and the S.7 Red Light to Cultivation charge at bar, 

Crown Kevin Wilson wrote on Aug 19, 2010:  

CROWN: "Krieger does not help the Appellant Martin

12. In R. v. Krieger in 2000, Justice Acton of the Alberta 

Court of Queen's Bench held that, because Mr. Krieger used 

marihuana to alleviate his suffering from multiple 

sclerosis, the cultivation prohibition in s.7(1) of the CDSA 

infringed his S.7 Charter rights to liberty and security of 

the person. Justice Acton accordingly held that S.7(1) was 

of no force and effect to the extent that it dealt with the 
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marijuana production, (and by implication, possession). She 

suspended her declaration of invalidity for one year to give 

the federal government time to arrange for a legal source of 

marijuana for therapeutic use. 

`

13. The Alberta Court of Appeal later extended the 

suspension of the declaration "until further order of the 

court. That suspension has never been lifted, presumably 

because the Parker and line of cases in this Court resulted 

in the federal regulations (the MMAR) that allowed for 

lawful access to marijuana for therapeutic use. The 

constitutional defect found by Justice Acton in S.7(1) of 

the CDSA was thereby remedied, rendering both the 

declaration and the suspension moot. In any event, as 

Krieger only ever applied in Alberta and never affected the 

national validity of the prohibition in any way that even 

resembles repeal. This argument is without merit. " 

21. Essentially, the Crown says the Krieger No-Red Light to 

Cultivation Order never took effect because of:

1) the O'Leary Stay pending appeal still needs to be lifted;

2) Acton J.'s defect was remedied by the not-yet-fixed MMAR;

3) Krieger No-Red Light to Cultivation only in Alberta 

unlike Parker No-Red Light to Possession across Canada. 

22. CROWN: "13. The Alberta Court of Appeal later extended 

the suspension of the declaration "until further order of 

the court. That suspension has never been lifted, presumably 

because..

23. Not presumably. Because once the the further Final Order 

closes the file an appeal, that court becomes "functus 

officio," a Latin term Crown Attorneys seem unfamiliar with 

that means any interim orders in the appeal lapse with the 

further Final Order that closes the file. This argument that 
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a lower court stay pending appeal survives forever was 

dreamed up by the Crown Attorney S. David Frankel in his 

argument to the Supreme Court of Canada. I'm not going into 

what "functus officio" means though I would suggest the 

Crown have a refresher look. When the appeal in the functus 

officio court is closed and no more motions can be filed, 

the reason no more motions are filed is presumably because 

the court is functus officio, not presumably because: 

24. CROWN: "the Parker and line of cases in this Court 

resulted in the federal regulations (the MMAR) that allowed 

for lawful access to marijuana for therapeutic use. The 

constitutional defect found by Justice Acton in S.7(1) of 

the CDSA was thereby remedied," 

25. The stay on the Krieger invalidation didn't need to be 

lifted because the MMAR had worked is ignoring Martin was 

charged in the First No-Green Light to Exemption Period when 

the MMAR was not working! The MMAR could not have remedied 

Acton's concerns as it wasn't fixed by Hitzig until after 

Martin was charged. 

26. CROWN: "rendering both the declaration and the 

suspension moot." 

27. If the MMAR had worked, maybe, but it had not when 

Martin was charged before Hitzig fixed it.  

28. CROWN: In any event, as Krieger only ever applied in 

Alberta and never affected the national validity of the 

prohibition in any way that even resembles repeal. This 

argument is without merit. 
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29. Just as the Crown argued that the Ontario Court of 

Appeal's Parker and J.P. decisions did not have national 

effect even though 4,000 charges were dropped across the 

nation including Alberta, now the Crown argues that the 

Krieger decision by Alberta's highest court also does not 

have national effect so the invalidation of the S.7 

cultivation prohibition took place only in Alberta. 

Applicant submits that having to make Parker and Krieger-

like constitutional challenges in each and every province 

before there can be national effect is too inane to 

countenance. Yes, every judge can ignore a higher court 

ruling from another province and decide something else is 

fairer, but he has to explain himself. To ignore precedent 

just because it's from another province without good reasons 

is derelict. And here, the Crown offered absolutely no good 

reason not to follow the Alberta court that followed the 

Ontario Parker decision. 

30. Again, the Crown says the Krieger No-Red Light to 

Cultivation Order never took effect because of:

1) the O'Leary Stay pending appeal needs to be lifted after 

the court becomes functus officio; 

2) Acton J.'s Red Light defect was remedied by the MMAR 

though Martin was charged before Hitzig fixed the Green 

Light;

3) Krieger No-Red Light to Cultivation only in Alberta like 

Parker No-Red Light to Possession only in Ontario (except 

the 4,000 charges were stayed across Canada). 

31. The Ontario Court of Appeal did not accept any of these 

three grounds but ruled that Krieger did not apply to Martin 

because he was not sick which has been appealed to the 

Supreme Court of Canada because he wasn't sick when his 

possession charge was dropped either.  
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32. On Jan 2009, the Supreme Court dismissed the Crown 

application for leave to appeal the Sfetkopoulos ruling by 

the Federal Court of Appeal that cover for the first re-

introduced cap of 1 patient per gardener in the MMAR had not 

worked and that the MMAR had once again been invalid since 

Dec 3 2003 until the cap was struck down. Three weeks later, 

Health Canada imposed a new cap of 2.  

33. York University Osgoode Hall Law School Professor Alan 

Young did not move to make the J.P. "No-Green means No-Red" 

link to declare that the flaw in the MMAR since 2003 meant 

that the CDSA prohibition was once again "absent" since Dec 

3 2003 just like the flaw he'd found in Hitzig had. The 

Crown admitted it in its Memorandum:

"[33] The Court in R. v. J.P. ruled that the combined effect 

of Parker and Hitzig meant there was no constitutionally 

valid marijuana possession offence between July 31 2001 and 

Oct 7 2003, the date the MMAR were constitutionally 

rectified by the decision in Hitzig. Courts may construe the 

Federal Court of Appeal's decision as creating a similar 

period of retrospective invalidity dating back to December 3 

2003, the date that s.41(b.1) was re-introduced into the 

MMAR." 

34. On Jan 14 2010, the Supreme Court dismissed the Crown 

application for leave to appeal the ruling by the B.C. Court 

of Appeal in R. v Beren that the cover had not worked for 

the second re-introduced cap of 3 gardeners per garden 

creating a similar period of retrospective invalidity dating 

back to December 3 2003, the date that s.54(1) were re-

introduced into the MMAR. Defence counsel Lawyer Kirk Tousaw 

did not move to follow the J.P. logic of No Red Light once 

he had proven the No-Green Light while the MMAR had been 

flawed. 
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35. On Mar 4 2010, the Beren decision striking down the 

S.54(1) flaw in the MMAR took effect as the limit was deemed 

to have been repealed. One week later, Health Canada imposed 

a new cap of 4. During that week, S.43 was still flawed. 

36. On Mar 15 2010, Federal Crown Kevin Wilson's "Written 

submission of the Crown" in R. v. Pallister argued:

"20. In express response to Sfetkopoulos paragraph 41(b.1) 

of the MMAR was amended Effective May 14 2009 to permit the 

holder of a production licence to grow for up to two ATP-

holders. Although Sfetkopoulos determined that the pre-

amendment regime was constitutionally defective, it 

necessarily has made no such determination with respect to 

the post-amendment regime. As the offence date of the 

Applicant's charges is October 2 2009, the alleged offences 

took place under the post-amendment regime. The MMAR were 

amended before the Applicant's alleged offence." 

37. Pallister responded that Health Canada's failure to also 

amend the Section 54 MMAR flaw found by R. v. Beren meant 

that, pursuant to J.P., the prohibitions remained 

invalidated while the MMAR remained not fully amended. 

38. On Mar 31 2010, MMAR Section 54 limit was officially 

repealed in print with the new caps put in S.32! 

39. Finally, the Crown referred to several cases where the 

courts, ruling a flawed MMAR Green light, still refused to 

follow the "No-Green means No-Red" J.P. logic in urging the 

Ontario Court of Appeal to also not follow the Ontario Court 

of Appeal's J.P. logic. This includes Kubby v. Canada's 

failure to win the "No-Green = No-Red" argument on the basis 

of "questionable standing and insufficient evidence." 
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PART II - ISSUES 

40. A) Are charges relating to marijuana under the CDSA as 

unknown to law on the grounds that:

A) Parliament has not re-enacted the S.7 cultivation and S.4 

possession prohibitions underpinning all other marijuana 

prohibitions in the CDSA since they were struck down by the 

Ontario and Alberta Courts of Appeal; POLCOA, Parliament 

Only Legislates, Courts Only Abrogate; or

B) if the prohibitions were somehow resurrected without 

Parliament, that the Sfetkopoulos and Beren decisions create 

a similar period of retrospective invalidity dating back to 

December 3 2003, the date that s.41(b.1) and 54 were re-

introduced into the MMAR pursuant to the Court in R. v. 

J.P.'s ruling that the combined effect of Parker and Hitzig 

meant there was no constitutionally valid marijuana 

possession offence between July 31 2001 and Oct 7 2003, the 

date the MMAR were constitutionally rectified by the 

decision in Hitzig, as argued by Crown Sean Gaudet in 

Sfetkopoulos; and as argued by Crown Kevin Wilson in R. v. 

Pallister on Mar 15 2010 that the Sfetkopoulos period of 

invalidity ended on May 14 2009 when the MMAR Section 41 was 

amended; though the Beren period of invalidity continued 

because Health Canada had not yet amended Section 54 in 

compliance with the R. v. Beren decision.  

ARGUMENTS

41. A) The Ontario Court of Appeal in J.P. erred in ordering 

that the Interpretation Act not be obeyed. Any court 

judgment contradicting Parliament's Interpretation Act is in 

error. Parliament Only Legislates, Courts Only Abrogate 

(POLCOA). Justices Phillips and Rogin in R v. J.P. and 
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Justice Chen in R. v. Masse make very clear that when a 

statute has been invalidated by the courts as 

unconstitutional, it is deemed to have been repealed 

pursuant to the Interpretation Act and cannot be 

"resuscitated." Section 43(a) makes clear striking down a 

section in one act cannot bring alive another section in 

another act and fixing the civil MMAR legislation could not 

affect the criminal provisions in the CDSA struck down in 

Parker and Krieger. The Court of Appeal's ruling has 

resulted in courts below not obeying Parliament's 

Interpretation Act to deem the prohibition repealed and in 

obeying the court's contradictory ruling to deem the 

prohibition only absent until fixed. And re-broken. And re-

fixed. And re-broken. And re-fixed. This is beyond the 

powers of the court. The Interpretation Act says courts 

should deem it "to have been repealed," the Ontario Court of 

Appeal says to deem it only "absent until fixed." The 

Interpretation Act rules. 

42. B) Should this court uphold that the Parker and Krieger 

invalidations of the CDSA possession and cultivation 

prohibitions were not "repealed" but only "absent" until the 

Hitzig court fix of the MMAR, nevertheless, if the CDSA 

prohibition was "absent" during the Parker interval of MMAR 

malfunction, so too, the CDSA prohibition has once again 

been "absent" since Dec 3 2003 after the re-introduction of 

the very same two flaws that were declared to be the cause 

of the malfunction in the MMAR by the Hitzig Court in Oct 

2003. Sfetkopoulos [2009] found Section 41(b.1) flawed the 

MMAR and R. v. Beren [2010] found S.41(b.1) and Section 54 

flawed the exemption. Just as the J.P. ruling that the 

combined effect of Parker and Hitzig meant there was no 

constitutionally valid marijuana possession offence between 

July 31 2001 and Oct 7 2003, the date the MMAR were 

constitutionally rectified by the decision in Hitzig, so 
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too, both the Sfetkopoulos and Beren decisions create a 

similar period of retrospective invalidity dating back to 

December 3 2003, the date that s.41(b.1) and 54 were re-

introduced into the MMAR and both defects were never fixed 

at the same time since the once when Hitzig struck them in 

2003. 

ORDER SOUGHT: 

42. Applicant seeks an Order quashing all charges relating 

to marijuana under the CDSA as unknown to law on the grounds 

that: 

A) Parliament has not re-enacted the S.7 cultivation and S.4 

possession prohibitions underpinning all other marijuana 

prohibitions in the CDSA since they were struck down by the 

Ontario and Albert Courts of Appeal; or

B) an Order, if the prohibitions were somehow resurrected 

without Parliament, that the Sfetkopoulos and Beren 

decisions create a similar period of retrospective 

invalidity dating back to December 3 2003, the date that 

s.41(b.1) and 54 were re-introduced into the MMAR, to Mar 31 

2010, the date the MMAR were constitutionally rectified by 

the decisions in Sfetkopoulos and Beren after S.41 was 

amended and S.54 was repealed, pursuant to the same 

rationale as the Court in R. v. J.P.'s ruling that the 

combined effect of Parker and Hitzig meant there was no 

constitutionally valid marijuana possession offence between 

July 31 2001 and Oct 7 2003, the date the MMAR were 

constitutionally rectified by the decision in Hitzig. 
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Dated at ________________________ on ________________ 20____

_______________________________

For the Applicant/Accused: 

Address:_____________________________

_____________________________

Tel/fax: _____________________________

Email: __________________________

To: Registrar of this Court 

And: Attorney General for Canada
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SCHEDULE A

Authorities to be cited: 
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R. v. J.P. Ontario Superior Court Rogin 
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SCHEDULE B
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HER MAJESTY THE QUEEN               V.          ____________
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Court File No. _______

                               ________ COURT OF JUSTICE 

                                      (Criminal Division)

                              Between:

                              ________________________ 

                              Applicant/Accused

                              and 

                              Her Majesty the Queen

                              Respondent/Plaintiff

                                APPLICANT’S FACTUM 
                                FOR LEAVE TO QUASH
                              For the Applicant/Accused:

                              Address:_____________________

                              _____________________________

                              Tel: ________________________


                              Email: ________________________

HER MAJESTY THE QUEEN               V.          ____________

Plaintiff                                             Accused

Court File No. _______

                               ________ COURT OF JUSTICE 

                                      (Criminal Division)

                              Between:

                              ________________________ 

                              Applicant/Accused

                              and 

                              Her Majesty the Queen

                              Respondent/Plaintiff

AFFIDAVIT OF SERVICE

(used only if Crown won't sign)

I, __________________________________, 
did personally serve a true copy of 
this document on the Crown Attorney

                                RECORD OF APPLICATION 
                                 FOR LEAVE TO QUASH 

at ___________________________________
on _______________________, 20_____

______________________________________
Affiant's Signature

Sworn before me on _____________, 20___
______________________________________
A COMMISSIONER, ETC
                              For the Applicant/Accused:

                              Address:_____________________

                              _____________________________

                              Tel: ________________________


                              Email: _______________________

      INSTRUCTIONS FOR APPLICATION FOR LEAVE TO QUASH

 (Print forms in Courier New 12 Point Line Spacing 1.5) 
   (S.606 Post-Plea Motion for leave of judge to quash)  

THE POLCOA PROPOSITION, by John C. Turmel

(Parliament Only Legislates, Courts Only Abrogate) laws. 

  Ontario Provincial and Superior Court judges Phillips and Rogin dismissed the s.4(1) marijuana possession charge  against J.P. as "no longer known to law" because, after the Parker decision struck down the prohibition on possession of marijuana in CDSA s.4(1) because the MMAR had failed to comply with the Parker ruling, they had to follow Parliament's Interpretation Act section 2.2 which said that struck-down laws were to be "deemed repealed."

  Ontario Court of Appeal Justices Doherty, Goudge and Simmons over-ruled them and ordered courts to deem the struck-down prohibition as not "repealed" but only "absent" until fixed by the courts, even after two years of absence. There exists no provision for laws being absent sometimes and not absent at other times but the court just made up whatever was needed to trick Canadians into believing courts could bring laws back to life. Interpretation Act S.43 says a law that is invalid in one Act can't be brought alive by changes in another Act. A Crown who decides to fight a POLCOA motion puts the judge in the difficult position of:

Obeying Parliament and disobeying the Higher Court, or,

Obeying the Higher Court and disobeying Parliament.

  If your judge decides he's going to "just follow superior orders" to disobey Parliament, then the Sfetkopoulos and Beren decisions show that the MMAR became flawed just two months after they had been fixed by the Hitzig court so that Crown Attorney Sean Gaudet's Memorandum to the Supreme Court of Canada admitted: 

"[33] The Court in R. v. J.P. ruled that the combined effect of Parker and Hitzig meant there was no constitutionally valid marijuana possession offence between July 31 2001 and Oct 7 2003, the date the MMAR were constitutionally rectified by the decision in Hitzig. Courts may construe the Federal Court of Appeal's decision as creating a similar period of retrospective invalidity dating back to December 3 2003, the date that s.41(b.1) was re-introduced into the MMAR." Beren added: "since S.54(1) was re-introduced into the MMAR."

  On Mar 15 2010, Kevin Wilson's "Written submission of the Crown"  in R. v. Pallister wrote:

 "20. In express response to Sfetkopoulos paragraph 41(b.1) of the MMAR was amended Effective May 14 2009 to permit the holder of a production licence to grow for up to two ATP-holders. Although Sfetkopoulos determined that the pre-amendment regime was constitutionally defective, it necessarily has made no such determination with respect to the post-amendment regime. As the offence date of the Applicant's charges is October 2 2009, the alleged offences took place under the post-amendment regime. The 

MMAR were amended before the Applicant's alleged offence." 

FILLING QUASH OF CHARGES FORMS

  A Record of Application is the stapled booklet which includes your Notice of Application to Quash your Marijuana Charges pursuant to S.601 and a Factum explaining your case. I've published this in the order you'll build your Record.

Fill in the blanks of your forms. Add Ontario or Superior for the Court of Justice on the Record, Notice, Factum & backs.  

RECORD of Application Front Cover 

- Note R1: Both front and back in blue stock, cardboard but paper is always accepted too. 

- Note R2: The Court File No. isn't important if you don't have it, just handy if you do. 

- Note R3: In the Table of Contents, you'll see that the number the pages of your Information or Indictment in the Index is blank. Once you have numbered your document, fill in the number of pages from I1 to I? 

- Note R4: In your personal information, Fax is nice but not required, email is nice but not required. 

- Note R5: Respondent is the Crown Attorney's office whether you know your own Crown's name or not. Address and phone number are all you need. 

NOTICE of Application.

- Note N1: Number the three pages at the top right from N1 to N3 in pen (black ink if possible).

Page 1: - Note N2: You must book a hearing with the Court Registrar before your trial judge. If you have not yet pleaded, strike out "with leave" from the fourth line.  

Page 2: - Note N3: Add the date signed, where, fill in ID, and sign it. 

Page 3: - Note N4: There is a standard request to overlook and fix any typo or irregularity that's incredibly useful any time a clerk says you can't get in for any reason. A motion asking the judge to fix makes it his decision, not hers. 

- Note N5: Fill the Notice back information (not blue)

FACTUM of Application: Number from F1 to F17

Page 1: - Note F1: Fill in the blanks

Page 8: - Note F2: Fill in the blanks, date, place and sign

Page 10: - Note F3: Fill in the info blanks 

- Note F4: Back cover not blue 

RECORD of Application Back Cover (blue stock) 

- Note R6: There is an affidavit of service on the back cover you'll only need once in case the Crown is a jerk who won't accept service of the Record. 

- Note R7: While all the pages face up, the back cover faces down to act as a back cover. 

PRODUCTION OF RECORD

  Once the Quash kit is stapled together, make enough copies for you, the Court, the Crown, friends. 

SERVICE TO CROWN PROSECUTION 

  Bring one copy to the Crown's office and ask them to sign accepting service on the back of another. No need to use the Affidavit of Service blurb if the Crown office signs for service. If, for some nasty reason, they won't accept service, leave them a copy, fill out the Affidavit of Service on the back of the court's copy stating you left a copy at the Crown's office on such a date, find a Justice of the Peace to commission your oath (for free) when you, the affiant, sign. Or ask any suit in the courthouse if he's a lawyer who can commission your oath. 99% will say sure (for free). Only one service copy is needed, on the Record you give to the court. 

FILING WITH REGISTRAR

  Just bring the Application Record with the service on the back to the Registrar of the court and file it. This will be heard by your trial judge before you are even asked to plead. 

ANOTHER OUT 

  While you are waiting, find a doctor and apply for a Health Canada exemption for anything that ails you. Now that you're in the fight, your doctor is your ticket not only out of your court predicament but also into your life of no-hassle access to your 

medication. Derek Francisco's grow was busted and after he had proven he had a legitimate medical need by getting a Health Canada exemption, his charges were withdrawn, equipment and medicine all returned. Just prove you were sick at the time of the bust by getting medically qualified and your problems are over. 

NECESSARY BACKGROUND

  You might want to print out and read a copy of the decisions cited in the Factum: J.P.1, J.P.2, J.P.3. No need to read the Sfetkopoulos or Beren decisions because they just prove the MMAR was flawed just as the Hitzig case proved the MMAR was flawed. 

When reading the J.P. decisions, skip the parts by Phillips and Rogin about why the MMAR had failed (MMAR flaw is it needs to be legislation, not policy) because that was overturned. But J.P. was found not guilty because of the Hitzig flaws in the MMAR! 

It's what Phillips and Rogin say about what judges having to follow the Interpretation Act that is our Ace in the hole. Take the time to memorize the Gaudet quote.  

http://johnturmel.com/medpot.htm starts instruction. 

http://health.groups.yahoo.com/group/MedPot-discuss for questions or call John Turmel at 519-753-5122.

(THESE INSTRUCTIONS ARE NOT FILED WITH THE KIT)

